




















INGEBORG SCHWBNZER 

Tue determination of what a question of validity is has to be decided by the CISG. Thus, 

domestic rules may provide for the invalidity of a contract in cases of initial impossibility, 

and regard this question as being one of the validity; under the CISG, however, this is not 

a validity issue as can be shown by the rules on risk of loss in such cases. Likewise, the 

initial inability on the part of one party to perform its obligations under the contract is 

exclusively dealt with under the CISG and may not give rise to concurrent remedies under 

the otherwise applicable domestic law.38 Incorporation of standard terms is tobe decided 

under the CISG. Among other terms, this includes questions of transparency even if they 

may be considered to be validity issues under certain domestic legal systems. 39 

Burden of proof is nowadays almost unanimously considered to be governed by the CISG 

and not by domestic law. But recently, and even more and more, the opinion that the 

standard of proof must also be taken from the CISG itself and should not be left to the 

applicable domestic procedural law gains ground.40 

Finally, in 1980, a matter still clearly outside the scope of the Convention was the applica

ble interest rate under Article 78 of the CISG. This has given rise to disparate decisions on 

the question of jeopardizing uniformity.41 Tue CISG-AC has therefore ventured into this 

area and will soon be producing an opinion on the applicable interest rate under Article 78 

of the CISG, treating this question as an internal gap and developing a uniform solution. 

7.3.3 General Principles Underlying the CISG 

Once an internal gap is established, this is to be filled primarily by relying on the general 

principles underlying the Convention. Tue list of general principles is steadily growing 

and it seems worth mentioning that finding a general principle in itself makes it easier to 

treat a gap as an internal rather than an external one. 

Authors and courts from civil law legal systems, first of all, rely on the principle of good 

faith and fair dealing as an overriding general of the CISG. lt has been shown 

that this approach is hardly tenable and jeopardizes uniform application and interpre

tation as well as predictability under the CISG. However, there are numerous concepts 

undoubtedly underlying the CISG as general principles that - at least from the perspective 

of a civil law lawyer - themselves emanate from the general notion of good faith. These 

include party autonomy, estoppel or the prohibition of contradictory behaviour ( venire 

38 Cf Schwenzer & Hachem, in Schwenzer Commentary2010, Art. 4, para. 33. 
39 Schroeter, in Schwenzer Commentary 2010, Intro Arts. 14-24, paras. 5-6. 
40 CISG-AC Opinion No. 6, Calculation of Damages under CISG Article 74. Rapporteur: Professor John Y. 

Gotanda, Villanova University School of Law, Villanova, Pennsylvania, USA, para. 2.1, available at <www. 
cisgac.com/default.php?ipkCat=l28&ifkCat=l48&sid=l48>. 

41 See K. Bacher, in Schwenzer Commentary 2010, Art. 78, para. 27 et seq. with further references. 
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contra factum proprium), freedom of form, equality of the parties, favor contractus, füll 

compensation, the right to withhold performance, set-off and many others.42 

7.3.4 Recourse to Domestic Law 

If no general principles underlying the CISG can be found, internal gaps must be filled by 

resorting to the domestic law designated by states' respective conflict oflaws rules. How

ever, recourse to domestic law in any case must be an ultima ratio, or a last resort.43 As 

more and more general principles are developed under the CISG, it can be expected that 

one day in the future, having recourse to domestic law will prove superfluous. 

7 .4 THE CISG AND THE PICC 

lt is highly debated whether the UNIDROIT Principles of International Commercial 

Contracts (PICC) may be used to interpret and supplement the CISG. Tue preamble of 

the PICC itself states that "[t]hey may be used to interpret or supplement international 

uniform law instruments". Scholars and also some tribunals rely on the PICC in different 

ways. They are used to interpret the CISG under Article 7(1), they are regarded to express 

general principles in the sense of Article 7(2) of the CISG and finally, they are resorted 

to as a g~nuine gap-filler replacing any recourse to domestic law if no general principles 

under the CISG can be found. 44 

However, these endeavours have been met with skepticism. Tue first obstacle is the fact 

that the PICC are so-called soft law drafted by UNIDROIT and in no way related to the 

CISG.45 The firstversion of the PICC was only launched in 1994,46 that is, 14 years after the 

Vienna Conference. Tue drafters of the CISG certainly did not have the PICC in mind as 

an instrument for interpretation and gap-filling. Tue CISG has tobe interpreted autono

mously; the mere expression that the PICC themselves were written to be applied in this 

context certainly is not convincing. Moreover and even more importantly, although in 

many areas the PICC reflect the modern approaches of international contract law, they 

do not do so- in all areas. Some provisions have been heavily influenced by civil law legal 

thinking, some even by an exclusive French legal tradition, which makes them hardly 

42 Cf Schwenzer & Hachem, in Schwenzer 2010, Art. 7, para. 32. 
43 See only Magnus, in Staudinger 2005, Art. 7, para. 58. 
44 See Schwenzer & Hachem, in Schwenzer 2010, Art. 7, paras. 26, 36. 
45 See further Schwenzer et al., 2012, paras. 3.54-3.55. 
46 Later versions have been launched in 2004, available at <www.unidroit.org/english/principles/contracts/ 

principles2004/integralversionprinciples2004-e.pdf> and 2010, available at <www.unidroit.org/english/ 
principles/ contracts/principles2010/integralversionprinciples2010-e. pdf>. 
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acceptable for international trade. One striking example is the astreinte, a private penalty 

. to be paid to the obligee that can be ordered by the court or tribunal.47 Furthermore, the 

PICC contain solutions that squarely contradict the CISG like the distinction betvyeen 

obligations de resultat and obligations de moyens,48 which easily undermine the principle of 

strict liability that can be found in the CISG.49 lt is suggested here that - just as in compar

ative law - the PICC may serve as an illustration of modern international developments 

merely on a case-by-case basis. They should not be attributed any preponderant weight for 

the interpretation and gap-filling of the CISG. Again, it has tobe emphasized; primarily, 

uniform solutions must be developed from inside the CISG itself without having recourse 

to any external sources. 

7. 5 CoNCLUSION 

Tue future of the CISG depends upon its interpretation and gap-filling. If uniform inter

pretation cannot be achieved, the very purpose of the Convention - to facilitate inter

national trade by providing predictable results - is jeopardized. Tue same applies to the 

development of the CISG. lt will never be possible to gather the now 80 Member States50 

of the CISG - and more to come - to modernize the Convention. If the CISG is not 

adjusted to the ever-changing demands of international trade, this role will be assumed 

by domestic laws, which again undermines uniformity. 

Tue requirement established by Article 7(1) of the CISG that solutions are to be found 

which are acceptable in different legal systems with different legal traditions not only 

requires taking into account what courts and tribunals decide in interpreting the CISG 

itself, but also requires carving out common ground in the whole field of international 

trade law through comparative research. lt is conceded that this difficult task can hardly 

be performed by domestic courts. Instead, it is the duty oflegal scholars around the world 

to make these results available in different languages, and it is up to university teaching 

and continuing legal education to make practising lawyers familiar with the CISG and 

convince them of the CISG's superiority in international trade issues as compared to any 

domestic legal system. 

47 Art. 7.2.4 PICC. 
48 Art. 5.1.4 PICC; see criticism S. Vogenauer, in S. Vogenauer & J. Kleinheisterkamp (Eds.), Commentary an 

the Unidroit Principles of International Commercial Contracts (PICC), Oxford University Press, Oxford, 2009, 
Art. 5.1.4, para. 5. 

49 See M. Schmidt-Kessel, 'Haftungsstandards im internationalen WarenkauC in Büchler & Müller-Chen, 
2011, p. 1526, who even favours this distinction under the CISG. 

50 See <www.uncitral.org/uncitral/en/uncitral_texts/sale_goods/1980CISG_status.html>. 
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