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1.3.3.2 Regional Endeavors 

On a regional level, a number of initiatives have been taken to harmonize or unify 

contract law. 

Several approaches can be found in Europe that are all aimed at implementing a 

European Civil Code or at least a European Contract Law. First and foremost, the PECL 

shall be mentioned here. Starting with preparatory work in the 1980s, the PECL were 

published in three parts (1995, 1999, 2003). Part I covers performance, non-performance 

and remedies; Part II covers formation, agency, validity, interpretation, content and effects 

of contracts; and Part III covers plurality of parties, assignment of claims, substitution 

of the debtor, set-off, limitation, illegality, conditions and capitalization of interest. Tue 

PECL have a clear European focus, but also take into account the US-American Uniform 

Commercial Code as well as the Restatements on Contracts and Restitution.56 Like the 

PICC, the PECL are so-called soft law. Although the parties, at least in arbitration, may 

choose to follow the PECL, to date there are no reported cases where this has occurred. 

More recently in 2009, the Study Group on a European Civil Code and the Research 

Group on EC Private Law published the DCFR. In contrast to the PICC and PECL, the 

DCFR not only addresses general contract law but considers virtually all matters typi­

cally addressed in civil codes except family law and laws of inheritance. Tue DCFR was, 

however, met with severe criticism not only with regard to the project's general idea57 but 

especially with regard to drafting and style58 as well as speci:fic solutions found in the area 

of general contract and sales law. 59 

Building on the DCFR, the European Commission published a proposal for a Regulation 

of the European Parliament and of the Council on a Common European Sales Law ( CESL) 

in October 2011. Thus, the idea of establishing a general contract law on the European 

level was not pursued anymore, but rather narrowed down to sales law. Tue content of 

the CESL is almost identical to that of the CISG and the UN Limitation Convention with 

additional provisions on defects of consent, unfair contract terms, pre-contractual infor­

mation duties and contracts tobe concluded by electronic means. Most notably, in ccp­

trast to the CISG, the CESL not only applies to b2b contracts but is in fact primarily aimed 

at contracts concluded with consumers. Tue CESL, too, is an opting-in instrument.60 Tue 

future of this instrument is yet to be determined. 

56 0. Lando & H. Beale, Principles of European Contract Law, Parts I and II, Kluwer Law International, the 
Netherlands, 2000, p. xxvi. 

57 Schwenzer et al., 2012, para. 3.63. 
58 U. Huber, 'Modellregeln für ein Europäisches Kaufrecht: ZEuP, Vol. 16, 2008, p. 744. 
59 I. Schwenzer & P. Hachem, 'Drafting New Model Rules on Sales: CFR as an Alternative to the CISG?: EJLR, 

Vol. 11, 2009, p. 460 et seq. 
60 Fora general overview of CESL, see D. Staudenmayer, 'Der Kommissionsvorschlag für eine Verordnung zum 

Gemeinsamen Europäischen Kaufrecht: NJW, Vol. 64, 2011, pp. 3491-3498. 
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In Europe, a few more private initiatives undertook similar projects, among them the 

Academy of European Private Lawyers that issued the Preliminary Draft for a European 

Code (2001) and the Trento Common Core Project.61 

In Africa, first regard is tobe given to the Organization for the Harmonization of Afrlcan 

Business Affairs' (OHADA) Uniform Act on General Commercial Law (1998, amended in 

2011 ). As mentioned above, the sales part of this Act strongly relies on the CISG, although 

it contains certain modifications. In addition to this Act, OHADA initiated moves towards 

establishing a Uniform Act on Contract Law. A draft was prepared in cooperation with 

UNIDROIT and published in 2004, heavily drawing on the PICC. For the time being, the 

Future of this project is uncertain. Considerations for the harmonization of contract law 

. based on the current international experience are also voiced in the framework of the East 
African Community.62 

Another recent private initiative aiming at the elaboration of Principles of Asian Contract 

Law (PACL) has been undertaken in Asia since 2009. Among others, participants come 

from Cambodia, Vietnam, Singapore, the People's Republic of China, Japan and South 

Korea. Until today, the chapters on formation, validity, interpretation, performance and 

non-performance of the contract have been finalized.63 

Likewise, in Latin America, general contract principles have been developed since 2009 

within the framework of the Proyecto sobre Principios Latinoamericanos de Derecho de los 

Contratos hosted by a Chilean university. Tue countries covered by this framework up until 

now are Argentina, Uruguay, Chile, Colombia and Venezuela. However, the European 
approach seems tobe considered as well.64 

Among these initiatives, a trend aiming at building common regional law by using global 

texts also exists. This can be seen, for instance, in the framework of the North American 

Free Trade Agreement (NAFTA) and now also in the framework of the Dominican 

Republic - Central America Free Trade Agreement (DR-CAFTA).65 

6 
l Cf G. Gandolfi, The Academy of European Private Lawyers and the Pavia Draft of a 'European Contract 

Code', available at <http://ec.europa.eu/ consumers/ cons_int/ safe_shop/fair_bus_pract/ cont_law/ stakehold 
ers/5-20.pdf>. 

62 Cf Schwenzer et al., 2012, paras. 3.39-3.41. 
6
3 For further information on PACL, see <www.fondation-droitcontinental.org/jcms/c_7718/projet-commun­

d e-droit-des-contrats-en -asie-du -sud-est>. 
6

4 For the description of this project, see <www.fundacionfueyo.udp.cl/archivos/Proyecto%20sobre%20 
Principios%20latinoamericanos%20de%20derecho%20de%20los%20contratos.pdf>. 

65 
Cf S. Zamora, 'NAFTA and the Harmonization of Domestic Legal Systems: Tue Side Effects ofFree Trade: 
12 Ariz. J. Int'l & Camp. L., 1995, Vol. 401, pp. 401-428; see also C.F. Jackson, 'Tue Free Trade Agreement of 
the Americas and Legal Harmonizatioll, ASIL Insights, June 1996, available at <www.asil.org/insight3.cfm>. 

11 



INGEBORG SCHWENZER AND CLAUDIO MARTI WHITEBREAD 

1.3.3.3 International Chamber of Commerce 

For decades, important contributions to the harmonization of international trade law 

have emanated from the ICC. As far back as 1936, the ICC published the International 

Commercial Terms (Incoterms®). Their latest version, the eighth edition, dates to 201.0. 

Although in many sales contracts Incoterms are agreed upon and are thus of utmost prac­

tical importance, Incoterms cover only a small fraction of the parties' obligations in an 

international sales contract. With the Uniform Customs and Practice for Documentary 

Credits (UCP), the ICC has created another important instrument to facilitate interna­

tional trade. Finally, the ICC provides innumerable model contracts and clauses for use in 

various types of international commercial transactions.66 

1.3.3.4 Interim Results 

All these more-or-less regional projects and initiatives are ample proof of the urgent 

need for uniform rules on general contract law at an international level, a need that has 

resulted from the development of global trade. Regional endeavours to harmonize and 

unify general contract law cannot, however, fulfil the needs of international trade on 

a global scale.67 Rathe~, different legal regimes in different regions lead to fragmenta­

tion. Instead of saving transaction costs and thus facilitating cross-border trade, inter­

national contracting may become even more complicated. Regional unification adds a 

further layer in addition to domestic rules and the well-established instrument of the 

CISG. Additionally, in many instances, not only does the terminology used in the gen­

eral contract law instruments differ from that used in the CISG ( which in itself leads 

to confusion); there will also frequently be contradicting solutions to one and the same 

legal problem. Finally, regionalization of legal systems reduces the number of cases 

decided on a truly international level, and hence has a negative impact on the predict­

ability of the outcomes. Tue <langer exists that the ongoing regionalization of contract 

law will lead to a regional focus on the various instruments and their interpretation, 

which would capture attention for decades and thus leave hardly any capacities, room, 

time or energy for a truly global approach. 

Therefore, against this background, for the 45th session of UNCITRAL, Switzerland 

has submitted a proposal on the desirability and feasibility of possible future work by 

UNCITRAL in the area of international contract law. This proposal was supported by 

the majority of national delegates on 6 July 2012. In this way, UNCITRAL will embark 

on investigating further harmonization in this important field of commercial law. 

66 See Schwenzer et al., 2012, paras. 3.69-3.72. 
67 See also McKendrick, 2006, p. 29. · 
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LEGAL PROFESSION AND EDUCATION 

Globalization has, in the meantime, also reached the legal profession. In line with the 

growth of international trade in goods, there has been sustained growth of legal services 

markets over the last several decades. This has resulted in a growing number of multina­

tional law firms with vastly expanded numbers oflawyers.68 In 2009, the top ten law firms 

had offices in more than ten countries and seven of them had more than 70% of their law­

yers placed outside the main offices. Also, the overall number oflawyers employed by the 

top level firms has risen sharply; today, over 30 law firms employ more than 1,000 lawyers, 

with the top-ranking US firm employing almost 4,000. There is a clear nexus between the 

size of a law firm and the internationalization of its practice.69 

cllie expansion of international law firms illustrates two perspectives: the first one can 

be labeled the 'follow your dient' model, where law firms mostly spread to developing 

countries in which large multinational companies are operating. Prominent examples 

are China, Hong Kong and Singapore. Another pattern of expansion can be found in 

developed economies where foreign-owned law firms expand with the intent of equally 

servicing the local legal market.70 A recent phenomenon is the increased outsourcing 

of legal business. This does not only concern administrative business processes, but has 

reached the core business related to legal work, such as document review, litigation sup­

port and legal research. India is reported tobe the main destination for such outsourcing 

of legal services.71 

The question arises whether young lawyers ,are truly equipped to meet the challenges of 

the globalization of their profession. This relates to their legal education. In most coun­

tries, law schools still focus on teaching domestic law. However, there are certain ten­

dencies towards internationalization oflegal education. It has been, and still is, common 

for many young lawyers of civil law jurisdictions to continue their studies in a common 

law country with the aim of receiving an LLM (Master of Laws) degree. During the 

last few decades, numerous exchange programs have been initiated that are sometimes 

or often combined with the possibility of undertaking a double degree. International 

mooting competitions such as the Jessup Moot and the Willem C. Vis International 

Commercial Arbitration Moot attract thousands of students from all over the world 

68 Wor!d Trade Organization, Council for Trade in Services, Legal Services Report 2010, 14 June 2010, S/C/ 
W/318, p. 3. 

69 \'\TorJd Trade Organization, Council for Trade in Services, pp. 2-3. 
70 Wor!d Trade Organization, Council for Trade in Services, p. 5. 
71 Wor!d Trade Organization, Council for Trade in Services, pp. 6-7. 
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annually. 72 Curricula of many law schools nowadays feature courses in international 

and/ or comparative law and stimulate legal language skills with the focus naturally 

being on today's lingua franca English. 

Despite all these endeavours, however, legal education is still orientated towards pro­

ducing lawyers specialized in their home jurisdiction and not those who are more ver­

satile in the global legal market. lt cannot be disputed that certain fields oflaw still are 

and will be nationally confined, such as many areas of public law and criminal law as 

well as property law, family law and the law of inheritance. These fields still require pre­

dominantly domestically educated lawyers. However, in the long run, a genuine educa­

tion of international lawyers must evolve on a comparative basis. Such a denationalized 

education should at the same time be delocalized, bringing together students from all 

over the world and thus equipping them with a truly cross-cultural and globalized 

learning experience. 

1. 5 CONCLUSION 

Laws tend not to be the engine room of an economy; rather, they follow some steps 

behind. International trade, or perhaps more accurately, global trade, is no different. 

Tue globalization of trade transforms law. Industrialization at the beginning of the 19th 

century precipitated the codification and rationalization of law worldwide at the level of 

nation states. Global trade in the 21st century is moving us towards the anationalization 

and delocalization of law, the legal profession and finally, legal education. 

72 Cf T. Hutchinson, 'Tue Transnational Lawyer: GATS, Globalisation and the Effects on Legal Education', 
Austl. & N.Z. J.L. & Educ., Vol. 11, 2006, p. 101. 
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